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STATEMENT OF QUESTIONS FRESENTED 


The questions ares 

le Is it error to admit in evidence a confession which 
is the product of questioning by an FBI agent on three days, 
during which time defendant was in a state prison on a local 
charge, and which confession was prompted by the agent's 
promise that state authorities would go easy on him and the 
threat that, in the alternative, they would subject him to 
an “habitual criminal law"? 

2e Does a confession fail trithin the McNabbeMallory rule 
if it was secured by FBI interrogetion of a prisoner in a state 
prison, who had been charged in the District of Columbia with 


the crime confessed to, and for whose arrest a warrant was 


outstanding, without bringing him before a judicial officer 


as is required by Rule 5, Federal Rules of Criminal Procedure? 
3e Is it error to refuse to instruct the jury that it 

must reject a confession if it finds thet it was not voluntary 

where a real question exists as to whether it was voluntarily 


made? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NOs Uy 840 


DAVID Le CONNERD, 
Appellant, 
Ve 
UNITED STATES OF AVERICA, 


Appellee. 


Appeal From the Judgment of the 
United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


David Le Conners, the appellant, was tried and convicted 
in the United States District Court for the District of Columbia 
for embezzlement in violation of Section 22-1202, DeCe Code 1951 
Editions (dte Apps 3)2/ The District Court had jurisdiction 
to try the defendant for such an offense, 18 U.S.CeA. Section 
3231. This Court has jurisdiction upon appeal to review the 
judgment of the District Court. 28 U.S.C.A. Section 1291, 


1/ "“Jte Appe't refers to pages of the Joint Appendix, 

















STATEMENT OF THE CASE 


Appellent was arrested at noon on April 16, 1959 by the 


police of the City of Pittsburg, Pennsylvania, and charged with 


the possession of firearms (Jt. App. 27). While in jail he was 
questioned by Agent Harold Le Stevens, of the Federal Bureau of 
Investigation, at various times from the morning of April 16, 
1958 until the afternoon of April 18, 1958, about charges growing 
out of an embezzlement complaint which had been filed with the 
Metropolitan Police of Washington, D. C. (Jt. App. 7, 26-29) 
During the questioning period two warrants for the arrest of 
appellant were outstanding, one for a parole violation and the 
other on the embezzlement charges. (Jt. App. 26) 

At no time did Agent Stevens inform appellant that there 
were formal charges against him in the District of Columbia, and 
at no time did he attempt to arraign him or bring him before a 
judicial officer. (Jt. App. 7). 

On April 16, 1958 Agent Stevens endeavored to get a signed 
statement from appellant confessing to the embezzlement charge. 
He refused. (Jt. App. 16). Two days later he signed a state- 
ment, but only after Agent Stevens had impressed upon appellant 
that he had ah oRteeaL vs police record and was thererore, subject 
to more severe punishment in Pennsylvania under its habitual 
criminal law than he would be under the laws of the District of 
Columbia. Agent Stevens suggested that if the Pittsburg Police 
knew that the Federal government had a pretty good case against 
him, they would probably let him off completely or be lenient with 
him. Then he signed the statement. (Jt. App. 28-29) At the 
time the statement was signed appellant had been questioned for 
three days. (Jt. App. 7, 26-29, 32) He denied at the trial 
that the part of the statement dealing with the embezzlement 
was true. (Jt. Aop. 33) 

On April 28, 1958 appellant was indicted in the District 
of Columbia on the embezzlement charge. (Jt. App. 3) On 


May 28, 1958 he was placed in the custody of two Federal Deputy 














Marshals by the Pittsburg authorities and taken back to the 
District of Columbia. At the arraignment off the embezzlement 
charge he pleaded not guilty (Jte App. 1, 4)3 and on ovens 
6, 1958 he was tried before Judges Edward P. Murphy. (Jte Apps 
4) 

During the trial, counsel appointed by the court below to 
represent appellant made a motion to suppress oral and written 
admissions, which was denieds (Jt. Appe 5-8) Later counsel 
for the appellant filed a motion to exclude the oral or written 
confession, which motion was also deniede (Jt. Appe 24) The 
statement was admitted into evidencee (Jt. Appe 1718) 

Appellant denied at the trial that the part of the state~ 
ment dealing with the embezzlement was truee (Jt» Appe 33) 

He testified that he signed the statement to get Agent Stevens 
toff his back't as he had been "on his back't three days in a 
rove (dte Appe 32) 

In the court's instruction to the jury there js not one 
word about the confession. The question as to its character 
or nature, whether voluntary or involuntary, was not submitted 
to the juby. (Jte Apps 35839) 

Defendant Prayer Noe 3 (Jte Appe 42) requested instruction 


that the alleged confession should be rejected by the jury if 


it was satisfied it was not voluntary. No such instruction 
was given. (Jte Apps 35=39) 

Appellant was found guilty as charged and sentenced to a 
period of three (3) years to nine (9) yearse (Jte Appe 2) 

Notice of appeal was filed and present counsel was ap- 
pointed by this court to represent the appelknte 

STATUTES OR RULES INVOLVED 

The pertinent provisions of the Constitution of the United 

States, the United States Code, the Federal Rules of Criminal 


Procedure ares 











United States Constitution, Amendment V; 


"No person shall bé held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or indict- 
ment of a Grand Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual service in 
time of War or public danger; nor shall any person be subject 
for the same offence to be twice put in jeopardy of life or 
limb; nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, liberty, 
or property, without due process of laws nor shall private 
property be taken for public use, without just compensation," 


Federal Rules of Criminal Procedure, 
e oceedings ore Commissioner: 


"(a) Appearance before the Commissioners An officer 
making an arrest under a warrant issued upon a complaint or 
any person making an arrest without a warrant shall take the 
arrested person without unnecessary delay before the nearest 
available commissioner or before any other nearby officer 
empowered to commit persons charged with offenses against the 
laws of the United Statese When a person arrested without a 
warrant is brought before a commissioner or other officer, a 
complaint shall be filed forthwith. 


"(b) Statement by the Commissioner, The commissioner 
shall inform the defendant of the complaint against him, of 
his right to retain counsel and of his right to have a pree- 
liminary examination, He shall also inform the defendant 
that he is not required to make a statement and that any statee- 
ment made by him may be used against him. The commissioner 
shall allow the defendant reasonable time and opportunity to 
consult counsel and shall admit the defendant to bail as proe 
vided in these rules. 


"(c) Preliminary Examination, The defendant shall not 
be called upon to plead. If the defendant waives preliminary 
examination, the commissioner shall forthwith hold him to 
answer in the district court. If the defendant does not waive 
examination, the commissioner shall hear the evidence within 
@ reasonable time. The defendant may cross-examine witnesses 
against him and may introduce evidence in his own behalf, If 
from the evidence it appears to the commissioner that there 
is probable cause to believe that an offense has been com- 
mitted and that the defendant has committed it, the commis- 
Sioner shall forthwith hold him to answer in the district 
court; otherwise the commissioner shall discharge him. The 
commissioner shall admit the defendant to bail as provided 
in these rules, After concluding the proceeding the commis-~ 
Sioner shall transmit forthwith to the clerk of the district 
court all papers in the proceeding and any bail taken by him! 


, Rule 52(b) Harmless Error and Plain Error 


"Plain Errore Plain errors or defects affecting sub- 
stantial rights may be noticed although they were not brought 
to the attention of the court,"! 











STATEMENT OF POINTS 


The points upon which appellant will rely on appeal are: 
le The court erred in admitting into evidence the appellant 's 


oral and written confessions 


2e The court erred in refusing and failing to instruct the 


jury that, if they found the confession to be involuntary, they 


must disregard ite 
SUMMARY OF ARGUMENT 


I 

The trial judge erred in admitting the appellant's involun-~ 
tary confession into evidence because: 1. It is incompetent as 
evidence and 2. Its use violates the Fifth Amendment of the 
United States Constitution. The confession in question is ine 
voluntary because it was made only after interrogation on three 
Separate days during which the appellant was promised leniency 
and was put in fear of more severe punishment under a state 
habitual criminal lawe The interrogation took place while the 
appellant was being held in a state prison on local charges, 
Permitting the use of such a confession constitutes reversible 
error e 

It 

Appellant's confession should have been excluded because 
it was secured through violation of Rule 5 of the Federal. Rules 
of Criminal Procedures The FBI Agent made no attempt to bring 
the appellant before a judicial officer, as is required by that 
rule, despite the fact that an embezzlement charge and warrant 
were pending against him in the District of Columbiae The 
record does not show that he was arraigned by state officers, 
Nevertheless this confession was admitted although it was se~ 
cured at least three days after appellant was arrested by state 
authorities. The conviction should be reversed under the 


McNabbeMallory Rulee 

















The trial judge erred when he refused to instruct the 
jury that they should disregard the confession if they found 


that it was involuntarye Such an instruction is necessary in 


the District of Columbia whenever there is any reason to be~ 


lieve that a confession is not voluntary as there was in this 
case» The conviction should be reversed because the refusal 
to submit the issue of voluntariness to the jury brought the 
trial of appellant below that standard of fairness which has 
been established in this circuit for trials in which confes~ 


Sions are used. 


I 
le AN INVOLUNTARY CONFESSION IS INADMISSIBLE IN 
EVIDENCE BECAUSE IT IS INCOMPETENT EVIDENCE 

In criminal cases involving admissions and confessions 
the corrective power of the Supreme Court over lower federal 
courts is not’ as restricted as it is over state courts in simi- 
lar cases, where its authority is confined to keeping state 
courts within the limits of the due process clause of the 
Fourteenth Amendments. United States v. Mitchell, 322 U.S. 65 
(1944); Watts ve Indiana, 338 U.S. 49 (1949). In the exercise 
of the power of supervision over criminal jurisdiction in 
federal cases the Supreme Court, and this court, can declare 
@ confession inadmissible whenever it is deemed necessary by 
the dictates of justices Gallegos v. Nebraska, 32 UsSe 55 
(1951). Involuntary confessions are therefore excluded in 
federal courts without invoking constitutional provisionse 
McNabb ve United States, 318 U.S. 332 (1943). Whether the 
basis for this exclusion is to protect against inherently un= 
trustworthy evidence--the position of Mre Justice Jackson in 
Stein ve New York, 346 U.S. 156 (1953)--or to prevent funda- 
mental unfairness in the use of evidence whether true or 
false-=the position of Mre Justice Douglas in Lisenba ve 
California, 31) U.S. 219 (19)1)--involuntary confessions are 
_Gefinitely excluded, ss 
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A confession is voluntary in law if, and only if, it 
was, in fact} voluntarily mades Ziang Sung Wan ve United 
States, 266 U.S, 1 (1924). It is not voluntarily made if it 
was engendered by hope or fear, Pierce v, United States, 160 
UsS. 355 (1896)3 Wilson vp United States, 162 U.S. 613 (1896); 
Bram ve United States, 165 U.S. 532 (1897) » or by a promise 
of leniency or gentler treatment MRRMBR held out actually or 
constructively by a person in authority, Regina Vv» Moore, 2 
Dene 522, 527, 169 Enge Rep, 608 (1852), Accords Bram v. 

_ United States, supra. In the. Bram case the mere implication 
that the defendant could take weight off her shoulders by 


confessing was sufficient to render her confession involuntary. 


See cases cited at 552", 559=613 3 Wigmeore Evidence, Sections 


835, 836 (3d ed. 1940). In the instant case appellant's state- 


ment was signed "mostly to get him (the FBI Agent) off my back," 
(JeAs 32) In applying these principles to the applicable facts, 
appellant's confession was not voluntary. The fact that appele- 
lant was imprisoned on a state charge made him especially 
vulnerable to psychological coersion. The testimony at the 
trial indicates that he confessed only after he had been ques- 
tioned on three separate days and hadieosived the FBI Agent's 
assurance that the Pittsburg authorities would “either let me 
off completely or go easy with me, be lenient with meet (Jake 
29). This assurance was made even more attractive by the FBI 
Agent's threat that appellant was "subject to the habitual 
criminal law of Pennsylvania, which he said they had.'* (JeA. 
28) This threat, coupled with the earlier promise of leniency, 
led the appellant to believe that he would receive far less 
punishment by confessing to the embezzlement than he would ree 
obi ye if he denied ite Fear of the greater punishment forced 
him to sign the confessione It was certainly not a voluntary 


confession within the meaning of the principles discussed above. 














, 


24 ‘THE ADMISSION IN EVIDENCE OF AN INVOLUNTARY 


CONFESSION IS A VIOLATION OF THE FIFTH AMENDMENT 

A prisonerts constitutional right against self-incrimi- 
nation or his right to due process of law "are protected by 
the rule that no involuntary confession may be admitted." 
Upshaw ve United States, 335 U.S. 410 (1948). (Dissenting | 
opinion of Mre Justice Reed at 417, citing McNabb ve United 
States, supra; Haley ve Ohio, 332 U.S. 596 (1948); Malinski 
Ve New York, 32 U.S. 401 (1945); Ashcraft vs» Tennessee, 322 
UeSe 143 (194h)). 

In Bram ve United States, supra, the Supreme Court excluded 
a confession it deemed involuntary and reliance was placed on 
the clause of the Fifth Amendment declaring that no person 
shall be compelled in a criminal case to be a witness against 
himself. The appellant's confession was involuntary and should 
have been excluded not only because of the rules of evidence 
which govern this court, but also because its admission offends 
the constitutional prohibition against compulsory self-incrimi- 
natione 

II 

APPELLANT'S CONFESSION SHOULD HAVE BREEN EXCLUDED 

BECAUSE IT WAS OBTAINED IN VIOLATION OF RULE 5 OF 

THE FEDERAL RULES OF CRIMINAL PROCEDURE 

The McNabbeMallory rule has been limited by two decisions 
of the Supreme Court in so far as this case is concerned: 


Uniged States ve Mitchell, supra, and United States v» Carignan, 
f 
342 U.S. 36 (1951). The Mitchell case involved a confession 


jade almost simultaneously with the arrest although eight days 


é 


it passed before the accused was arraigned, No other charge than 
ad 


the one he was arrested on was involvede Because the confes- 
Sion was made during a period of legal detention the Supreme 
Court held that its admission did not violate Rule 5. In the 
Carignan case, the accused confessed that he had assaulted a 
woman with intent to commit rapee He was arrested ami committed 


on a Fridaye While in custody on that charge he was questioned 














/ 





on Saturday and Monday about the murder of another woman during 
an attempt to commit rapee He confessed to the murder on Mon- 
day without having been arrested, indicted or committed on that 
chargee The Supreme Court held that the confession was not to 
be excluded from evidence at the trial on the murder charge 
because it was made while he was lawfully detained on the assault 
charge, which was not connected with the murder, and before 

his arrest and commitment on the murder charges 

But Carignan is to be distinguished from the instant case 
in very material respectse In the majority opinion Mr. Justice 
Reed was careful to point our that; 

Weseee Rule 5, Federal Rules of Criminal Procedure, 

does not apply in terms, because Carignan was neither 

arrested for nor charged with the murder when the cone 

fession to that crime was made eeee Further, there 

was basis for no more than a strong suspicion that — 

Carignan was the murderere That suspicion arose from 

a doubtful identification by a person who had in passing 

seen a man resembling the respondent at the scene of the 

murder and the assaults The police could hardly be exe 
pected to make a murder charge on such uncertainties 
without further inquiry and investigation." 

In this case, appellant was charged with the crime of eme 
bezzlement in the District of Columbia at the time of the in- 
terrogation by the FBI agent; in the Carignan case, there was . 
no charge of muyder against hime There was, said the court, 
no more than a/strong suspicion that Carignan was the murderer; 
therefore, as the court further said, the police could hardly 
be expected, to make a charge on such uncertaintiese In the 
instant casey, no further information was needed to bring into 
operation the provisions of Rule 5e 

he contention was made in Carignan that illegal detention 

unger Rule 5 gave opportunity for improper police pressure 

f 

fore the prisoner had the benefit of the statement by the 
commissioners The court replied that Carignan had received 
that information at his commitment for the assault. The record 
of this case does not disclose that appellant was arraigned at 
any time or placee It does show that no attempt was made by 
the FBI agent to bring him before a judicial officers (Jte Appe 8) 
In fact, he was not brought before a judicial officer before 


8 








¥ 


being brought back to the District of Columbia by the two 
Deputy Marshalse (dJte Appe 26) The only purpose of the FBI 
agent's interrogation was to receive a confession as a basis 
for a convictions 

When Mr, Justice Reed, speaking for the majority in Carignan, 
pointed out that he had received the benefits of Rule 5 on the 
assault charge, he must have been speaking in the light of the 
circumstances of that cases Carignan was in the custody and 
under arrest by federal authorities; he was tried in the court 
of the Territory of Alaska and his appeal was to the United 
States Court of Appeals for the Ninth Circuit. At all times 
he was entitled to the benefits of Rule 5. 

In the instant case, the appellant was arrested by the 
police of the State of Pennsylvania. Assuming that he had been 
arraigned by the state officers, the quality of the protection 
afforded in that proceeding might have compared poorly with 
the standard set by Rule 5. Moreover, the record does not show 
that Pennsylvania has any rule comparable to Rule 5. 

It would seem that the FBI agent could have arranged for 
the appearance of appellant before a judicial officer with the 
consent of Pennsylvania authorities, Rule 5 does not specify 
whoy shal take custody of the accused after commitment; it 

‘rely says that "the commissioner shall forthwith hold him 

© answer in the district courtee.'' There is no apparent 

* yeason which prevents the commissioner from leaving the prison- 

ar in the custody of Pennsylvania authoritiese 

| In the Carignan case there is a concurring opinion, a 
dissent in fact to the reasoning of the court, by Mre Justice 
Douglas with whom Mr. Justice Black and Mr. Justice Frankfurter 
joined. 

This opinion strikes at the police method of using detene- 
tio on one charge as a means of investigating a wholly dif- 
ferdnt charge--a practice that makes detention the vehicle of 


% 


ee gation during a time when the police have access to the 


peiaper day and night, Mre Justice Douglas admits that 














arraignment for one crime gives some protectiohe But such a 
practice is “a perversion of a 'legal' detention", United 
States ve Cari » Supra, at page Lié. 

What Justice Douglas is payine is that what might be 
"legal" for one purpose would be a perversion of the term for 
another. For example, the appellant might have been legally 
detained by the state of Pennsylvania for its purposes but to 
use such detention for the purpose of interrogating a prisoner 
accused in a different jurisdiction on a different charge is 
a@ perversion of such detention within the meaning and spirit 
of Rule 5. 

The principle policy of Rule 5 might be in the guarantee 
of judicial review of detention and legal commitment or discharge. 
It has, however, other guarantees, Lees & prisoner is entitled 
at the arraignment to full knowledge of the particular charge 
against him; to be informed by the judicial officer that he is 
not required to make a statement and that any statement made by 
him may be used against hims and to be advised of his right to 
counsel. These are the guarantees that he is to receive from 
a judicial officer, The giving of such information by a police 
officer’ investigating a crime does not meet the requirements of 
Rule 5. 

For these reasons it is submitted that appellant's confes- 
Sion was obtained in violation of the provisions of Rule 5, and 
should not have been admitted in evidence. 


III 
THE JURY SHOULD HAVE BEEN INSTRUCTED THAT THEY 
COULD NOT CONSIDER THE CONFESSION AS EVIDENCE 
UNLESS THEY HAD FIRST DETERMINED THAT IT WAS 
VOLUNT ARY. 


The trial judge refused to instruct the jury that they 


should disregard the defendant's confession if they found that 


it was involuntary despite the fact that there was substantial 
evidence upon which they could have found that it was the proe 


duct of detention, threats, and promisese (J.A. 28-29, 32), 
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Such Anatrasticn may not be necessary in Judge Murphy's home 
circuits D'Aquino ve United States, 192 Fe2d 338 (9th Gire 19h). 
However this court's decision in McAffee ve United States, 70 
Appe DeCe 142, 105 Fe2d 21 (1940) firmly established its neces~ 
Sity heree It has become standard practice to so instruct ovr 
juries. This practice has been noted with approval in many 
decisions of this courte Catoe ve. United States, 76 Appe D.C. 
2925 131 Fe2d (192); Hall ve United States, 83 Appe D.C. 166, 
168 Fe 2d 161 (1948); Tyler ve United States, 90 Appe D.C. 2, 

193 Fe2d 24h (1951); Trilling ve United States, Appe DiC. , 
260 Fe2d 667 (1958). The Supreme Court has approved this proce- 
dures Wilson ve United States, 162 U.S. 613 (1896). The rule 
that the voluntariness of a confession which has been admitted 
in evidence by the court must ultimately be determined by the 
jury prevails in the vast majority of jurisdictions, Annotation, 
170 AgLeRe 567 (1947)e In this jurisdiction the rule can be ex- 
pected to doubly safe guard defendants from the danger of cone 
viction upon coerced confessionse The fear that it dilutes the 
responsibility of the trial judge to make an independent finding 
that the confession is voluntary is not well-founded so long as 
lower court decisions are properly scrutinizeds A verdict of 
guilty in the face of such instruction does not foreclose the 
possibility of reversal if the confession is improperly admitted. 
White ve Texas, 308 U.S. 608 (1939). The allocation between the 
judge and jury of the responsibility to determine whether or not 
a confession is voluntary has apparently not been precisely dee 
fined in this jurisdictions Meltzer, Involuntary Confessions: 
The Allocation of Responsibility between Judge and Jury, 21 Us 
Chie Le Reve 317, 325e Appellant has assumed throughout these 
arguments that the trial judge is bound to make a determination 


at the preliminary hearing whether or not the confession is volun- 


tary, and that he must exclude it if he finds that it is involun- 


tarye If he finds that it is voluntary, the confession is ad- 
mitted into evidence and the issue of voluntariness is submitted 


to the jury to doubly safeguard the defendante Properly 








administered, this procedure affords the fullest possible pro- 
tection to tine defendant, 

There is dicta in the McAffee case, supra, at 2h, indicating 
that the confession must be submitted to the jury if there is 
any evidence that it is voluntary. This procedure, though cone 
stitutional, is not favored by the Supreme Courte Stein ve 
New York, 346 UeS. 156,(1953)~e However, if this is the proce- 
dure in the District of Columbia the trial court's refusal to 
submit the requested instruction to the jury deprived defendant 
of any real hearing at all on the issue of voluntarinesss 

It should be noted that in the ifcAffee case the trial judge 
rather carefully instructed the jury as to the weight to be 
given a confession and the possible effects of the defendant's 
intoxication. Nevcrtneless, this court said; 

"It will be noted that at no place in these instructions 

are the jury in express terms told that if they find the 

confession to be involuntary they must disregard ite This 
is but implied oe. While some reliance may be placed upon 
the capacity of a jury to understand the implications of 
instructions, nevertheless both parties to the cause are 
entitled to have the jury clearly informed ese as to the 
law covering their respective theories of the case sees 

We conclude, therefore, tnat the jury must be said not 

to have passed upon the question of the voluntariness of 

the confession, Thus the defendant was deprived of the 

judgment of the jury upon that question, with the possible 
For this reason the court reversed the convictions McAffee ve 
United States, supra, 26-27. In the instant case the Judge failed 
to mention the confession once in his instructione (JeAs 35=39)6 
Such cavalier treatment cheapens the trial process and demands 
reversals 

Although appellant failed to object to this instruction as 
is required by Rule 30, Federal Rules of Criminal Procedure, he 
had filed a prayer for an instruction that the jury "should ree 
ject the alleged admissions made by the defendant, if upon the 


whole evidence they are satisfied that .these admissions were not 


voluntarily made by the defendant", (Jehe 2). Thus the trial 


judge was put on notice of the issue involved heree Further, 
if the requirement of Rule 30 is not satisfied by that prayer, 


the appellant's right to appeal is clear under Rule 52(b), 











FR. Cre Pey "Plain errors or defects affecting substantial 
rights may be noticed although they were not brought to the 
attention of the court!’ 

It is easy enough to say that the defendant was not prejue 
diced by this error. However, if the government did not feel 
that a confession was necessary, there was no need to badger 
the defendant while he was imprisoned, or for that matter, to 
use it at the trial, Without the confession there is no explana- 
tion of what happened to the money other than the defendant's 
testimony at the trial, This court has been properly sensitive 
to the misuse of confessions, It has held that even where 


evidence of guilt is overwhelming the improper use of a confese- 


sion necessitates reversal, Watson ve United States, 98 Appe 


DeCe 221, 234 Fe2d 42 (1956). To hold otherwise in this case 
would deprive appellant of his right to a trial by an informed 


jury upon competent evidences 


CONCLUSION 
Because the trial court was in error in denying the motion 
of appellant's counsel ta exclude the confession from evidence, 
and in refusing to instruct the jury that if it found the con- 
fession to be involuntary it should reject it, this court should 
reverse the judgnent of the Distriot Courte 
Respectfully submitted, 


s 
Mi torney for Appellant 
1323 18th Street, No We 
Washington 65 De Ce 
(Appointed by this Court) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,840 
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Vv. 


UNITED STATES OF AMERICA, | 
Appellee. 





APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DOCKET i 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CASE CLOSED 
PARTIES: UNITED STATES vs. DAVID L. CONNORS; ATTORNEYS: 
U. S, ATTORNEY - McINTYRE; J. B. Perna-416-5th St. N.W.; G. J. NO: 
Orig. ; CRIMINAL NO.: 416-58; CHARGE: EMBEZZLEMENT (22, DCC, 1202) 
DATE PROCEEDINGS | 
1958 Apr 28 PRESENTMENT AND INDICTMENT FILED (1 Count) 
1958 May 2 BENCH WARRANT ORDERED AND ISSUED. MATTHEWS, J. 
1958 Jul 24 ARRAIGNED, Plea NOT GUILTY entered; BOND SET at 
$5000. 00; Defendant COMMITTED to the District of Columbia 
Jail; Commitment Issued; Bench Warrant issued 5-2-58 cancelled 
by direction of Court; Case is referred for appointment of counsel; 
ORDER APPOINTING John B. Perna as counsel to defend, filed. 
- MORRIS, J. (Reporter-Walker) Cert. filed. 
1958 Jul 25 Bench Warrant issued 5-2-58 returned unexecuted. Deft. COM- 
MITTED 7-24-58. : 








2 
1958 Aug 27 MOTION of DEFENDANT for Mental Examination and Affidavit of 
| defense attorney in support thereof, filed. 
1958 Sep 5 MOTION of DEFENDANT for MENTAL EXAMINATION consented 
3 to by the United States Attorney; (Order to be presented); Defend- 
ant REMANDED to the District of Columbia Jail; Attorney John 
Perna present. McGUIRE, J. (Reporter-Frye) 
1958 Sep 8 TRANSCRIPT of PROCEEDINGS, July 24, 1958, filed. Clerk's Copy 
(Reporter- Walker) 
1958 Sep 8 ORDER COMMITTING Defendant to St. Elizabeths Hospital for a 
period of THIRTY (30) DAYSfor MENTAL EXAMINATION, filed. 
McGUIRE, J. (N) 
1958 Oct 7 ORDER EXTENDING Defendant's Commitment to D. C. General 
7 Hospital for an additional period of Thirty days, filed. LETTS, J. 
1958 Oct 10 Letter dated 10-9-58 from Dr. James A. Ryan, Asst. Chief Psych- 
, iatrist, D. C. General Hospital stating that defendant is sane com- 
| petent and capable of participating in his defense, filed. 
1958 Nov6 JURORS SWORN ON VOIR DIRE: JURY AND TWO ALTERNATE 
| JURORS SWORN: Tilda A. Coryell, John J. Cullinane, Minnie M. 
Carson, Samuel F. Claubaugh, Elizabeth C. Clark, Doris E. Faber, 
William T. Hale, Audrey L. Rogers, Joseph Rosenberg, Margaret 
W. Schautz, Nicholas Girardi, Samuel L. Albury. 
a.l. Edward H. Martin; a.2. Ollie L. Martin; TRIAL BEGUN: 
Prayers of Defendant!(3) filed. MOTION of Defendant to exclude 
Oral and Written confession of defendant filed, heard, and DENIED; 
Alternate Jurors discharged; VERDICT: Guilty as charged; Case 
is REFERRED to the Probation Officer of the Court; Defendant 
REMANDED to the District of Columbia Jail; Attorney John B. Perna 
: present. MURPHY, J. (Reporter-Lorraine Strobel) Cert. filed. 
1958 Nov 14 SENTENCED to imprisonment for a period of THREE (3) YEARS to 
NINE (9) YEARS. Defendant REMANDED to the District of Columbia 
Jail; Attorney John B. Perna present. MURPHY, J. (Reporter-Kaitz) 
1958 Nov 18 Judgment & Commitment of 11-14-58, filed. MURPHY, J. 
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1958 Nov 21 AFFIDAVIT of DEFENDANT in support of application for leave 

to proceed on appeal from the judgment, without prepayment of 

costs, filed. (Prepared by Deft.) | 
1958 Nov 25 APPLICATION for leave to proceed on appeal from Judgment, 

without prepayment of costs ALLOWED; the costs of the trans- 

cript are to be sustained by the Government, filed. MURPHY, J. 

(N) NOTICE OF APPEAL, filed. | 
1958 Dec2 REFUSAL of Deft. to sign election against Service of Sentence, filed. 
1958 Dec 3 MOTION of DEFENDANT for extension of time to file "Designation 

of Record and Filing of Reporter's Transcript, filed. (Prepared by deft.) 
1958 Dec 18 MOTION of DEFENDANT for extension of time to file "Designation 

of Record and filing of Reporter's Transcript, GRANTED. Time 

EXTENDED to February 10, 1959. LETTS, C.J. (N). 
1959 Feb 4 Certified copy of Order from the U. S. Court of Appeals EXTEND- 

ING THE TIME for filing the complete record in this case TO AND 





INCLUDING February 16, 1959, filed. Dated 2-3-59. 


[Filed April 28, 1958] Holding a Criminal Term 
| Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958 
The United States of America : Criminal No. 416-58 
V. Grand Jury No. Orig. 
David L. Conners : Embezzlement (22 D.C.C. 1202) 
The Grand Jury charges: ! 
On or about February 7, 1958, within the District of Columbia, David L. 
Conners wrongfully converted to his own use and fraudulently took and secreted 





with intent to convert to his own use seven thousand nine hundred and sixty-nine 
dollars and forty-seven cents in money, of the money and property of Phelps- 
Roberts Corporation, a body corporate, which money and property had come 
into the possession and under the care of David L. Connors by virtue of his em- 
ployment as agent, clerk and servant of Phelps-Roberts Corporation, a body cor- 
porate. | 
/s/ Oliver Gasch | 
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A TRUE BILL: | Attorney of the United States in 
Foreman. | and for the District of Columbia 


[Filed July 24, 1958] 
UNITED STATES --: Criminal No. 416-58 
vs. 


DAVID L. CONNORS : : Charge Embezzlement 
Defendant 


PLEA OF DEFENDANT 

On this 24th day of July, 1958, the defendant David L. Connors, appearing 
in proper person and requests that counsel be appointed by the Court, which is 
so ordered, being arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, pleads not guilty thereto. 

Bond is set in the sum of Five Thousand ($5, 000. 00) Dollars. 

The defendant is Committed to the District of Columbia Jail. 
Present: By direction of 


United States Attorney JAMES W. MORRIS 
| Presiding Judge 
By John Kern aa - 
Assistant United States Attorney Criminal Court # Assignment 
Russell Walker HARRY M. HULL, Clerk 
Official Reporter | By 
3 Deputy Clerk 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[Filed February 25, 1959] 
UNITED STATES ) 
on) Ve ) Criminal No. 416-58 
DAVID L. CONNERS ) 
} Washington, D. C. 
Thursday, November 6, 1958 
Before Judge EDWARD P. MURPHY and a jury at 10:45 a.m. today. 
APPEARANCES: 
For the United States: MR. FRED L. McINTYRE 





5 | 
For the Defendant: MR. JOHN B. PERNA 
* * *£ *€ * * KX * | 
MR. PERNA: We would like to approach the bench, your Honor. 
(The following transpired at the bench, out of the hearing of the Jury:) 
MR. PERNA: There is a certain written admission in this trial which 
I want to make a motion to exclude the oral or written admission out of the 
presence of the jury. I would like to put on the Federal Bureau of Investigation 
agents as my witness for questioning for this motion. 
‘THE COURT: You want to make that now? 
MR. PERNA: Yes. ! 
MR. McINTYRE: Your Honor, we maintain that this statement is clearly 
admissible. He wasn't in the custody of any of the law authorities of the F.B. L 
or any of the authorities down here. He was being held on another charge when 
he made these statements to the F.B.I. agent involving him in this embezzlement. 
THE COURT: Do you have the statement ? 
MR. McINTYRE: Yes, I have. 
THE COURT: May I see it? | 
MR. McINTYRE: I can get it from Officer Stevens, 
THE COURT: What were the circumstances under which he made this 
statement ? 
MR. PERNA: He was being continuously being interrogated by the F.B. I. 





on a separate charge for which he was charged at Pittsburgh by the state auth- 





orities. I think there was a three-day questioning. He made a written statement 
to the F.B.I. without being advised of his rights, and there was no extradition 
proceedings to take him back to the District of Columbia on that charge. 

THE COURT: Is this in his own handwriting? : 

MR. McINTYRE: That is Officer Steven's handwriting, I believe, your 
Honor. It was dictated to him by the defendant. | 

THE COURT: Is that his signature? 

MR. PERNA: I don't know his signature, your Honor. 

THE COURT: You are objecting because of the circumstances under 


which this was made? 
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MR. PERNA: Rule 40 of the Rules of Criminal Procedure on extradition 
and Rule 5 of the Rules of Criminal Procedure, he was not told of this charge 
before a committing magistrate or arraigned. Rule 5 of the Federal Rules of 
Criminal Procedure and the Fourth and Fifth Amendment of the United States 


Constitution and the Mallory Decision. 

MR. McINTYRE: If I may say something, your Honor, Rule 5-A requires 
a defendant to be brought before a committing magistrate if he is taken into 
custody on a different charge for which he is being held, but here he was in the 
custody of the Pittsburgh Police on ancther charge. The F.B.I. agents could 
not have taken him away from Pittsburgh. 


THE COURT: What was the nature of the other charge? 

MR. McINTYRE: He was up'there for having burglary tools and he 
also had a gun on him at that time. 

THE COURT: Well, I will hear you out on that. 

MR. PERNA: Well, our contention is that he should have -- 

THE COURT: Do you want me to excuse the jury? 

MR. PERNA: Yes, please. 

(End of bench conference) 

THE COURT: Ladies and Gentlemen of the Jury, I will have to excuse 
you for a few moments. I don't know where the Marshal is going to take you 
because your jury room is presently being occupied. However, I assume the 
Marshal will find a place for you. 

(The following transpired out of the presence of the jury:) 

THE COURT: Call your witness. 

MR. PERNA: Mr. Stevens, of the Federal Bureau of Investigation. 
Whereupon, 

HAROLD L. STEVENS 
was called as a witness on behalf of the defendant, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PERNA: 
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Q. State your name, please. A. Harold L. Stevens. 





Q. And where are you employed, Mr. Stevens? A. I am employed at 
Pittsburgh. | 
Q. Now, directing your attention to the month of April 1958, did there 


come atime when you went to a place where this man was confined? A. Yes, sir. 
Q. By the State authorities? A. Yes, sir. | 
Q. And at that time did you know what charges were brought against 


this man? A. I knowthat there were several local charges, yes, sir. 

Q. Several local charges. Now, what was the purpose of you questioning 
this defendant? A. Actually two purposes: One with regard to an automobile 
and the second with regard to a payroll embezzlement here in Washington. 

Q. Now, you did not have a warrant to arrest this man, did you? A. 

No, he was under arrest at that time by local authorities. 
Q. You merely were there for investigating purposes? A. That is right. 
Q. Now, did you tell this man there were any additional charges placed 
against him when you were questioning him? A. Not that I recall, no. 
Q. What questions did you ask him at that time? A. I asked him if he 
would give me a statement with regard to the payroll larceny. 
What date was this? A. This was April 18th. 
Did you talk to this man on April 18th? A. Yes. 
And on April 17th? A. No. 
Was there any other day you talked to him? A. Not that I recall. 
Now, on April 16th-- A. Yes, sir. ! 
When you first questioned him, what was the nature of that question- 
It was in regard to the theft of an automobile and the payroll embezzlene nt. 
Where did you receive this information? A. I believe it came from 

our Washington Office. | 

Q. Now, was this man after he signed the confession, was he advised-- 
well, before he signed this statement, did you advise him not to make any state- 
ments or it would be held against him? A. I advised him that it wasn't necessary 

for him to make a statement and that it could be held against him ina 


court of law. 
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Q. Now after he made the statement were any formal charges placed 
against him by you? A. No. 
Q. Did you place him under arrest at thattime? A. No. 
-Q. Onthe 18th where did you go after you took the written statement ? 
A. AsIrecall, I went back to our office. 
Q. Did you make any effort to bring this man before a committing mag- 
istrate? A. No. 
“MR. McINTYRE: I object, your Honor. I don't see the materiality of 
the question. He says he didn't arrest him, and if he hasn't arrested him there 
is no reason why he should bring him before a committing magistrate. 
THE COURT: Objection sustained. You had no warrant for his arrest, 
did you? 
THE WITNESS: No warrant. 
THE COURT: Did you use any threats of any kind or character in connec- 
tion with your examination of him? 
THE WITNESS: No. 
THE COURT: Did you advise him fully of his rights not to make a statement? . 
THE WITNESS: That is right. 
THE COURT: Prior tothe time you interrogated him? 
THE WITNESS: That is right. 
THE COURT: Is that all you have? 
BY MR. PERNA: 


-Q. Were you investigating this man on an interstate transportation 
charge at that time? A. Primarily, yes. 
Q. What authority did you have to make that investigation? A. Well, 
there had been a stolen car recovered in Pittsburgh, a car that had been trans- 


ported across the state line. 

Q. And at the time. you were investigating there was no formal charge 
placed against this man? A. Not by me, no. 

MR. PERNA: That is all I have. 

THE COURT: Motion denied. You may be excused, sir. Bring the jury 
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(14 


in at this time. 


(The jury returned to the courtroom) 


* * * * *€ *€ i * 


DONALD F. SALESKY 
* * * * * kK KX 


DIRECT EXAMINATION 


BY MR. McINTYRE: 
Your name is Donald F. Salesky, is that correct? A. Right. 


Q. 
Q. 
Q. 


Manager. 


Q. 


Q. 
Q. 
Q. 


Q. 


You spell it S-a-l-e-s-k-y? A. Correct. 


Are you employed by the Phelps-Roberts Corporation? A. Correct. 


What do you do there with the corporation? A. 


I am the Office 


And how long have you been with the Phelps -Roberts Corporation ? 
A. Since November 19, 1956. i 

Q. Now, is the Phelps-Roberts Corporation a corporation doing business 
in the District of Columbia? A. That is correct. 


And is it incorporated? A. It is incorporated. 


Under what laws? A. Under the laws of Delaware. 


Is that in 1929? A. 1929. 


*x* * * x * %* 


Do you see the person that you identify as David L. Conners who 


was employed by Phelps-Roberts in the courtroom? A. 


next to his attorney. 
Q. Would you step down and point out the person you know to be David 

L. Conners? A. The gentleman to the left. : 
Q. Stand right over and point out David L. Conners, will you, please? 

You may take you seat. May the record show he has identified David L. Con- 


nors, your Honor? 
THE COURT: The record will show that. 
BY MR. McINTYRE: 
Q. Now, what were the duties of David L. Conners in the Phelps-Roberts 
Corporation? A. He was employed as the accounts payable clerk, which in 


He is sitting there 
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this particular job included making a daily visit to the City Bank to make de- 
posits and also bi-weekly pick-up of a cash payroll. 

Q. Now, when he would go to the City Bank with monies belonging to 
Phelps-Roberts, was he acting as the servant of the corporation? A. He was 
acting as a servant of the corporation. 

Q. Anagent? A. Yes. 

Q. How long had he been employed with Phelps-Roberts as of the date 
of February 7, 1958; that is, David L. Connors, how long had he been employed 
there? A. Roughly a month. 

Q. Allright. Now, directing your attention to the date of February 7, 
1958, did you have occasion to give over to David L. Conners anything of 
value to be taken some where? A.' Yes, onthe morning of February 7th, 
approximately ten or ten-fifteen, I had given him the checks which we previously 
had called in the day before to the City Bank which made up the payroll in 
the amount of $7, 969. 47. 

- Q. Now, this sum total of $7, 969.47 which you gave to Conners, was 
that in the form of checks? A. That was in the form of checks, two checks, 
plus a difference from the deposit in making a regular deposit of change, I 
think $9. 40 or $9. 47. 

Q. Now, this money that belonged to the Phelps-Roberts Corporation? 
A. All of the money belonged to the Phelps-Roberts Corporation. 

Q, Was there any other money given to David L. Conners, a check 
that did not belong to the corporation? A. Thatis correct. It so happened 
that the President, Robert E. Phelps, had given us a check in the amount of 
$500, his personal check. He was leaving for the West Coast on a business 
trip, and that was to be cashed, and as it shows it had been cashed and had 
never been returned. 

Q. Now, what was the last time that you saw David L. Conners? A. 
The morning of February 7th until just now. 

Q. Where was he supposed to go? A. He was to goto the City Bank 
between 9th and Pennsylvania Avenue Branch. 
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Q. What was he supposed to get from the City Bank ? A. He was to pick 
up two payrolls in the amount of $7,969.47. | 

Q. Speak up. A. $7,969.47. 

Q. That would be in cash? A. That would be in cash. 

©. Would that be the money of Phelps-Roberts? A. That would be the 
employees' earnings for the two weeks. 

Q. Would that money be the Phelps-Roberts Corporation money? A. That 
would all be Phelps-Roberts Corporation monies duly obligated for the employees' 
wages and salaries for the two-week period. 3 

Q. How about this $500 check which he took, was he going to do anything 
with that? A. That was a personal check from Robert E. Phelps, which was 
strictly personal outside of the corporation, but it had never been returned. 

Q. Was he supposed to cash it? A. He was supposed to cash it. 

Q. Was he supposed to bring the money anywhere from the proceeds of 
that check? A. He was to bring it back td me. I directed him to do just that 
when I turned it over to him. I called it to his attention that Mr. Phelps had 
requested that he cash this check for a trip that he was leaving on. 

Q. Now, is this Phelps-Roberts Corporation and the place where you gave 
this money, is that in the District of Columbia? A. sia loc ated at 1825 14th 
Street, Northwest, Washington, D. C. | 

Q. Did you after Conners left around a little after ten, did you have oc- 








casion to see him any more that day? A. No. 
Q. Did you do anything when he did not return to your office? A. Yes, I 
did. 


Q. What did you do? A. I would say at approximately ten minutes of 
eleven I called the City Bank because normally they know the messenger or 
the person entrusted with -- | 

Q. Now, let's don't get into anything that anybody Bigs said. Did you call 
anybody else like the police authorities or anybody? A. Well, from the bank I 
was notified that he had been gone about twenty minutes. | 

Q. Now, did you call the police into the case? A. Yes. 
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18 Q. What time did they come to your office? A. Approximately ten 
after, between ten and twenty after twelve. 


* * * *£* * *£ KK * 


KATHERINE KATSOUROS 
* * * * * KK * 


DIRECT EXAMINATION 
x * * * * * * 
. Your name is Katherine Katsouros? A. That is right. 
. You are employed where? A. At the City Bank. 
. Is that the City Bank? A. Yes, sir. 
. In the District of Columbia? A. That is correct. 
. Where is that located? A. 919 Pennsylvania Avenue, Northwest. 

Q. And what do you do at the bank? A. Well, I handle payrolls, and I 
am considered the head teller. 

Q. Speak up louder. A. I handle all the payrolls and am considered head 
teller. 

Q. What do you mean you handle all the payrolls? A. Most of the payrolls 
that are called in for the different accounts that we have. I make them up and 
they come and pick them up. 

Q. And these payrolls consist of cash money of certain amounts? A. 

That is correct. 

Q. And for this cash money you obtain what in return? A. A check mostly. 

Q. Usually checks? A. Yes, sir. 

Q. And you take those in and then you pay out certain cash monies; is 
that correct? A. That is correct, yes, sir. 

Q. Do certain individuals come down there and pick up these payrolls ? 

A. Yes, a designated person from that company is usually designated to come 
down. 

Q. Now, I am directing your attention to February 7, 1958. Do you re- 
member anybody coming in from the Phelps-Roberts Corporation? A. Yes, sir, 
I do. 

Q. You do. Do you know that person's name? A. Yes, I do. 
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. Whatis his name? A. David Conners. 

. David Conners? A. Yes, sir. 

- Do you see David Conners in this courtroom today? A. Yes, sir. 

. Would you step down and point out the person you know as David Con- 
ners? Step right over so you can identify him. Is this the gentleman you know 
as David Conners? A. Yes, sir. 

MR. McINTYRE: Will the record so show that she has identified David 
Conners ? 

THE COURT: The record will indicate that. 

BY MR. McINTYRE: 

Q. Did you know that this David L. Conners at that time was employed by 
Phelps-Roberts? A. Yes, sir, I did. 

Q. Had you seen him before at your bank prior to this particular date of 
February 7th? A. Yes, sir, I did. 

Q. Had you had occasions to talk to him? A. Yes, sir. 

Q. Had he picked up other payrolls there at your bank? A. Ibelieve he 
had picked up one or two previous, two weeks previous to that. 

Q. On this date of February 7th, did he turn anything in to you; that is, 
David L. Conners? A. From the company he did, yes. 

Q. From the company. What did he turnin? A. He brought two deposits, 
and then he had two checks from the company to pick up two payrolls, plus petty 





cash. 


Q. Now, do you remember if you gave him anything in exchange for these 
checks and other items of money that he turnedin? A. Yes, I do. 
Q. How much did you give to David L. Conners? A. bass 


Q. I didn't quite hear you? A. $8,469.47. | 

Q. Was some of that money you gave him, was that part of a $500 personal 
check? A. That is correct. | 

Q. And the other sum was for the payroll? A. Thatiis correct. 

Q. And the payroll for what corporation? A. For the Phelps-Roberts Corpo- 
ration and also the Phelps-Roberts Corporation of Virginia, two corporations. 
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Q. And you gave this money to David L. Conners, is that right? A. That 
is correct. 

Q. What time is that that you gave him this money? A. Well, he came in 
around 10:25, and he left about 10:45. He got in between that time , about 20 of 
11:00. — 

Q. About twenty of eleven was the last time you saw him? A. Ten-forty- 
five is the last time. 

Q. Did you ever receive a phone call later in the day from anybody? A. 
Yes, I did. 

Q. And in regard to that phone call, did you give anybody some informa- 

tion pertaining to David L. Conners? A. Thatis correct. 

Q. What did you say to whoever was calling you? A. Well, they asked 
me if he had-- 

Q. What did you say? A. I told them he had been in and that he had left 
at 10:45, picked up the payroll and everything and had left. 

Q. And he had left with the payroll? A. That is right. 

Q. Did you ever see David L. Conners again after he left your bank any- 
time during February or March? A. No, sir, I did not. 


x * * * * * * * 


HAROLD L. STEVENS 


called as a witness on behalf of the Government, being previously duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McINTYRE: 
Q. Your name is Harold Stevens, is that correct? A. That is right. 
Q. And you are an Agent of the Federal Bureau of Investigation, is that 
correct? A. Yes. | 
Q. And where are you assigned with the Federal Bureau of Investigation? 
A. Pittsburgh. 
Q. And how long have you been with the Federal Bureau of Investigation ? 
A. About nine years. 
Q Now, directing your attention, Mr. Stevens, to April of 1958, did you 
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have occasion to see a person by the name of David L. Conners? A. I did. 


Q. The David L. Conners that you saw, do you see him in the courtroom 
today? A. Yes. | 

Q. Would you point him out, please? Which one do you identify as David 
L. Conners? A. The man on my left, sitting at the table. 

Q. The second man on the left? A. Yes. 

Q. This man here? A. That is right. 

Q. All right, now, could you give us the exact date that you saw David 
L. Conners? A. I saw him twice. 

Q. When was the first time you saw him? A. April ee 

Q. Where was it that you saw him? A. That was at No. 1 Police Station 
in Pittsburgh. | 


@. And could you describe the room or where you happened to see Con- 








ners? A. We talked in an assembly room there where they hold roll calls in 
the Detective Division. | 

Q. Were there other individuals in there at the time? A. There might 
have been passing through or sitting at other tables. | 

Q. Now, was he in your custody or somebody else's custody? A. He 
was in the custody of the Pittsburgh Police. | 

Q. Did you ask him anything about this payroll robbery that had occurred 
on February 7th at Phelps-Roberts Corporation? A. I did, 

Q. Did you advise him of any rights that he might have before he made 
any statements? A. I did. | 

Q. What did you advise him? A. First I identified myself. I told him that 
he didn't have to say anything to me; that anything he did say might be used 
against him in court. I told him that he was entitled to the services of an attorney, 
and anything he did tell me would be entirely voluntary on his part. 

Q. And after you advised him of those rights, what da he say? A. He 
agreed to talk to me. 

Q. And what did he say about the payroll robbery, if See A. Lasked 
him about it directly, and he said, "I can't deny it." : 
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@. And did you ask him any other questions about it? A. I asked him if 
he would be willing to give a signed statement regarding the circumstances sur- 
rounding the payroll. 

Q. What did he say to that? A. He said he would like to think it over a 
couple of days. 

Q. What did you do when he wanted to think it over? A. I left shortly 
thereafter. 

@ All right. Now, did you have occasion to see him again? A. Yes. 

-@. And where did you see him at this time? A. In the attorney's room 
at the Allegheny County Jail in Pittsburgh. 

Q. Was there anybody else there at that particular time? A. Yes, there 
were other people in there. 

Q. Inthis same room? A. Yes. 

Q. And did you ask Conners anything at that time about this payroll robbery 
at Phelps-Roberts? A. Yes, sir. I asked him if he would have any objections to 
furnishing a signed statement. 

THE COURT: Just a minute, counsel. Were these other people in the 
room connected with your investigation ? 

THE WITNESS: No. 

THE COURT: They were parties who were interviewing other clients there? 
‘THE WITNESS: Other prisoners, yes. | 

THE COURT: You were the only one connected with your organization? 
‘THE WITNESS: No, there were two other agents in there talking to another 


prisoner at the time. 

THE COURT: They had nothing to do with your conversation with Mr. Con- 
ners? 

THE WITNESS: No, not at that time. 

MR. McINTYRE: I would like to have this marked as Government's Exhibit 


2 for identification, your Honor. 
THE COURT: It may be marked. 
THE DEPUTY CLERK: Government's Exhibit No. 2 marked for identification. 
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(Government's Exhibit No. 2, Witness 
Stevens, was marked for identification.) 


BY MR. McINTYRE: 

Q. Officer Stevens, I will show you what has been marked as Government's 
Exhibit No. 2 for identification and ask you if you know what itis? A. I do. 

Q. What is that document? A. This is a statement that was furnished me 
by the defendant on April 18, 1958. 

Q. This is the defendant Conners? A. Right. 

Q. Does his signature appear on that document? A. It does. 

Q. How was this statement given to you, could you describe that? A. It 
was given at the interview room at Allegheny County Jail. We sat at a table. 
I again explained to him that it was not necessary that he give me a statement. 

@. Speak up louder, would you please? A. That anything he said in a state- 
ment could be used against him in a court of law. There were no threats or 
promises of any kind, and I also informed him again that eee entitled to the 


services of an attorney. 


Q. And then he proceeded to give you what is in this document? A. That 


is right. 
Q. And after it was written down, then he signed the peetamiond is that 
correct? A. That is right. 
Q. And it was witnessed by anybody's signature? A. Myself and another 
agent. | 
Q. His name? A. George Keefer. 
MR. McINTYRE: At this time, the Government moves to admit Govern- 
ment's Exhibit 2 for identification into evidence. | 
THE COURT: Did you know about this investigation that was going on con- 
cerning this embezzlement? 
THE WITNESS: Yes. 
THE COURT: You had known about that for sometime prior to your in- 
terrogation of him? | 
THE WITNESS: A few days, yes, sir. 
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THE COURT: But your primary motive was to investigate the theft of 


an interstate car? 
THE WITNESS: The first time I interviewed him, yes. 
‘THE COURT: This was not taken on the first time? 
THE WITNESS: No. 
THE COURT: How much subsequently? 
THE WITNESS: Two days. 
THE COURT: Let it be received in evidence. 


(Government's Exhibit 2, Witness Stevens, 
was received in evidence.) 


MR. McINTYRE: At this time; your Honor, the Government would read 
this to the jury. 

"April 18, 1958 

"Pittsburgh, Pennsylvania 

"I, David Conners make the following voluntary statement to Harold L. 
Stevens, who has identified himself to me as a Special Agent of the Federal Bu- 
reau of Investigation. No threats or promises have been made to induce me 
to furnish this statement. I have been advised that anything I say may be used 
against me in a court of law. I have been advised that I am entitled to the serv- 
ices of an attorney. 

"My name is David Conners. I was born Clinton, Maryland on January 7, 
1929, and have attended junior high school. 

"In the first week of February 1958, I was living at 3028 Alabama Avenue, 
Southeast, Washington, D. C., and working as an office clerk for Phelps-Roberts 
Corporation, 1800 block of 14th Street, Northwest, in Washington, D. C. At about 
9:30 a.m. on a Friday I was sent to the City Bank, Pennsylvania Avenue, Washing- 
ton, D. C., to pick up a cash payroll. At about 10:00 a.m. or 10:15 a.m., I left 
the bank with the payroll and went directly to the Union Railroad Station. I 
bought a ticket for New York City, caught the 11:00 a.m. train and left the train 
at Philadelphia. The same day I went to Chicago, Dlinois, by United Airlines, 
using the name John Wentworth. At Chicago I stayed one night at the Bismark 
Hotel as John Courtney. On Saturday morning, the next day after arriving in 
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Chicago, I went to St. Louis by bus. I stayed at St. Louis atthe Mark Twain 
Hotel for two days as John Powell, and then returned to Chicago, Illinois by 
Delta Airlines. At Chicago I stayed at the Sherman Hotel for about ten days as 
John Powell. I then flew to San Francisco via TWA Jetstream as John Powell. 
I recall this flight was made on a Monday. At San Francisco I stayed about five 

days at the Sir Francis Drake as John Powell. I then flew to Los Angeles 
via United Airlines as John Powell and left Los Angeles the same day by bus for 
Phoenix. At Phoenix I stayed at the Cactus Rock for about two weeks as John 
Trent, and stayed at the Sheraton Jefferson as John Powell for about a week, 
after staying two days at The Roosevelt Hotel in St. Louis. I then went to Cedar 
| Rapids, Iowa, via Ozark Airlines as John Powell and stayed at the only Sheridan 
Hotel in Cedar Rapids for about four days as John Powell. I went from Cedar 
Rapids to Chicago via United Airlines as John Powell and stayed at the Bismark 


| Hotel as John Powell for about five days. I then moved in with a girlfriend on 
_ the north side of Chicago and stayed there until 4/7/58, when I left Chicago by 





| bus for Pittsburgh, Pennsylvania. I arrived in Pittsburgh April 8, 1958 and 
stayed at the Roosevelt Hotel as John Hilton until I was arrested by the Pittsburgh 
Police on April 15, 1958. I spent the entire amount of the payroll, which was in 
| the amount of about $8,500. I have read this statement consisting of this and 
one other page, anditis true. David L. Conners. Witnessed by Harold L. 
Stevens, Special Agent, F.B.I., Pittsburgh, Pennsylvania, 4-18-58. Also wit- 
' nessed by George Keefer, F.B.I., Pittsburgh, Pennsylvania, 4-18-58" 
MR. McINTYRE: That is all the questions I have of this witness, your 
Honor. | 
CROSS EXAMINATION 
BY MR. PERNA: 
| Q. On April 14th you had information that David Conners was wanted by 
| the Metropolitan Police of Washington, D. C.? A. Not that know of, on April 
14th. 
Q. Yes. A. Not that I know of at that time. 
Q. When was it first called to your attention that the Mesopontan Police 
- wanted Mr. Conners? A. I think on the 16th. 
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Q. And they had formal charges placed against this man on the 6th? 
A. At Pittsburgh, yes. 
Q. Now, the District of Columbia authorities had an outstanding warrant 


for this man's arrest on the 16th? A. I couldn't say as to that. 

Q. On the 16th before you interrogated this defendant, you knew he was 
charged with embezzlement in the District of Columbia? A. I knew he was 
suspected of it. I didn't know he was charged. 

Q Now, at the time you went to the Allegheny Jail in Pittsburgh, did you 


have an arrest warrant with you? A. No. 


Q. Did you have a search warrant? A. No. 

Q. Now, what time did you arrive at the Allegheny Jail? A. I believe it 
was in the middle of the morning. 

Q. And how many hours did you stay questioning Mr. Conners? A. I 
don't think I was there an hour. 

| Q. Were there any other agents accompanying you at this time? A. No. 

Q. Was there any other agent present in the room when you were question- 
ing him? A. Yes. 

Q. Were they listening to the conversation? A. No. 

Q. At this one hour of questioning what particular questions did you ask 
him ? | A. I asked him about the payroll, if he would furnish a signed statement. 
He agreed, and after that I mostly listened and wrote out the statement. 

Q. At that time did he appear to be exceedingly tired? A. Not that I recall. 

Q. Did he appear to be sick? A. No. 

Q. What was his physical condition? A. I would say about the same as it is 
today. 

Q. On April 16th he did not give you any written statement, or he didn't 
admit to any crimes committed in the District of Columbia to you? A. On the 
16th I asked him about the payroll and he said, "I can't deny it." 

Q. Why did you not get a written statement on the 16th? A. Because the 
Pittsburgh Police desired to question him further at that time. He was their 
prisoner. 

Q. Did you return on the 17th? A. No. 
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Q. Did any of your agents return? A. Not that I know of. 
Q. What time did you return on the 18th? A. In the middle of the morning. 
Q. How long did you stay? A. About an hour. 
Q. And during that hour you continually questioned him ? ? A. AsI explained 
before, he agreed to give me the statement, and then he told me the story and I 
wrote it down in long hand. 
Q. He was dictating the statement while you wrote it? A. That is right. 
Q. And did he voluntarily sign the statement? A. Yes. 
Q. Who witnessed it? A. Myself and another agent. | 
| Q. Did any other agents question him on either the 16th or 18th? A. I 
_ think on the 18th the other agent who witnessed the statement asked him if the 
| statement was true, and he said yes. 
MR. PERNA: I have no further questions. 
MR. McINTYRE: I have one other question. 


* * * * * * *K * 


GEORGE A. KEEFER 
* * ke ke * kK K * 


DIRECT EXAMINATION 





BY MR. McINTYRE: 

Q. Your name, sir, is George A. Keefer? A. George Keefer. No middle 
initial. 

Q. You are an agent with the Federal Bureau of Investigation? A. Yes, 


Q. How long have you been a member of the Federal pera of Investigation? 


A. Sixteen years. 

Q. And directing your attention to April of 1958, were you an agent with the 

| Federal Bureau of Investigation? <A. Yes, sir. 
Q. And what area was that? A. Pittsburgh, Pennsylvania. 

, Q. And how long had you been in the Pittsburgh area? A. Since the first 

| of April of that year, since the first of March that year. 

Q. In other words, you had only been there about a month's time, is that 


' correct? A. That is correct. 
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Q. Now, did you have occasion to be at the Allegheny County Jail 
on April 18, 1958? A. Yes, sir. 

Q. And were you with any particular person? Were you with any- 
body on that particular day? A. Yes, I went there with another agent by 
the name of Bernard Cashdollar. 

Q. At that time did you know an agent by the name of Harold L. 
Stevens? A. Yes, I did. 

Q. And upon the particular day that the statement was given? A. I 
first became acquainted with him on that day. 

Q Isee. Well, give us the circumstances, as you remember it, on 
this day of the 18th of April, 1958? What were you doing and what occurred? 
A. Well Agent Cashdollar and I were interviewing an inmate of the County 
Jail in connection with another offense, and as we were seated at a table talk- 
ing to| this man, Agent Stevens came over to us and said would one of you 
agents act as a witness in connection with the signed statement I have just 
taken, and I volunteered to do it. 

Q. Now, at that time did you know Stevens? A. I wasn't acquainted 
with Stevens other than the fact I had been talking with him previously in 
the anteroom of the jail. 


Q. Now, had you seen Stevens talking to anybody in this room? A. 


Yes, Stevens had been talking with an inmate over at one of the other tables. 

Q. How large was this room, would you say, that this was going on? : 
A. I would say the room would be approximately fifteen by twenty. 

Q. Now, I will show you what has been marked as Government's Ex- 
hibit No. 2 and ask you if you know what itis? A. Yes, sir, this is the 
written statement which Stevens referred to when he asked me if I would 
Sign as a witness. 

Q. And at the time that he gave you that statement, do you see the 
person that he was talking to? A. Yes, sir. He was talking with Mr. Connors 
who is in the courtroom. 

Q. Would you step down and identify the person that Stevens was talking 
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to? A. This is the individual that Stevens was talking to. 
THE COURT: Did you read that statement, Mr. Keefer ? 
THE WITNESS: No, sir, I did not. 
THE COURT: You merely witnessed his signature? 
THE WITNESS: Would you like me to tell you the conversation that I had 
at the time? : 
THE COURT: Yes, I would. 
BY MR. McINTYRE: | 
Q. Tell us the conversation you had with Conners about this document ? 
A. Llooked at the statement and saw that the signature of David Conners ap- 
peared on it. I said to Conners, "Is this your signature 2" He said, ''Yes."' I 
said, "Is everything in this statement true?" and he said, "Yes." So I signed 





my name as a witness. I also put my initials on the bottom of the first page. 

THE COURT: Did you inquire as to whether any threats had been made 
to him or any promises or inducements? 

THE WITNESS: No, sir, I didn't ask him that. 

THE COURT: All right. 

BY MR. McINTYRE: 

Q. Did he at that time complain of any threats or inducements or anything 
of that type? A. No, sir. 
Q. He told you what was in here was true? A. That is what he said. 

Q. How did he appear to you when you saw him there and when you asked 
him if that was his signature? A. His conversation was normal as far as speed 
or loudness is concerned. His hand was steady. His voice didn't tremble. He 
looked clearly at me while we were talking. He didn't seem to be perspiring 
or undergoing any emotional strain. 

MR. McINTYRE: That is all the questions I have ot this witness. 

CROSS EXAMINATION | 

BY MR. PERNA: 


@. This was on April 18th when you witnessed this signature? A. Yes, 
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Q. Now, did you visit the jail on the 17th for the purpose of question- 
ing this defendant? A. No, sir. 

Q. Did you visit the jail on the 16th for the purpose of questioning 
the defendant? A. No, sir. 

Q. When were you assigned to investigate this case? A. I was never 
assigned to investigate this case. 

* * * *£ * * * * 

THE COURT: Call your next witness. 

MR. PERNA: May we approach the bench? 

(Bench conference:) 

MR. PERNA: I would like to have that included. I have given opposing 
counsel a Copy. 

THE COURT: There is no evidence that there was any unnecessary 
delay in the arraignment. This man was committed to the care of a psy- 


chiatrist to determine his sanity or insanity, was he not? 
MR. PERNA: After he was arraigned, Your Honor. 


THE COURT: What is your point? 

MR. PERNA: That is just incorporating that with the motion to ex- 
clude the oral evidence or written admissions. 

THE COURT: Do you have any comments? 

MR. McINTYRE: He has already made his record, Your Honor. 

MR. PERNA: I have made it orally. 

THE COURT: Counsel for the defendant has filed a motion to exclude 
oral and written confession of the defendant. He has advanced substantially 
the same arguments heretofore on the motion to suppress the evidence, and 
the motion is hereby again denied. 

MR. PERNA: As a matter of record, I will make a motion for judg- 

ment of acquittal. There isn't sufficient evidence to convict this man 
at this time. 

THE COURT: Motion is denied. 

(End of Bench Conference) 
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x * * * * * * * 
(Bench Conference:) 
MR. McINTYRE: Just for precautionary measures, your Honor. I 
- think either he should decide to take the stand and testify to what he wants 
to put in the record or possibly the jury should be excluded. He may be 
making certain statements now that -- 
THE COURT: That are against his own interest? ! 
MR. McINTYRE: Decidedly against his own iuceneee I would like 
him to be advised of that fact. : 
THE COURT: You realize if you take the stand -- where is this man? 
Let him come up here. 
(Defendant comes to the bench) 
THE COURT: You realize that if you take the stand in this proceeding 
' that you are liable to make inadvertently some admissions which might be 
against your own interests. You have come in here. Your case was set for 
_ trail for today. You have not subpoenaed any witnesses. | 
THE DEFENDANT: As I said before, your Honor, I asked my lawyer 
here several times to file a motion under Rule 5 and Rule 40 that the arrest 
was illegal and that I was kidnapped and brought back here illegally. Here 
is a copy of a warrant signed by the Marshal. This was issued one week 
after the embezzlement. It appears to me this was used as an excuse to 
deny me the right to extradition because the other one was issued by the 
Metropolitan Police Department. | 
THE COURT: You are not going to condemn your lawyer. He has 
probably advised you in accordance with his best judgment. | You can 't come 
in here now at this late date and expect to get the process of the Court in the 
midst of a trial. 
* * * * * * * * 
MR. McINTYRE: The two legal problems he raises, as I understand, 
do not have any validity. He is complaining about extradition. Regardless 


of whether or not he is improperly extradited is not a matter before the 
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Court. He is before the Court under a valid indictment. Accordingly, we 
can't go behind the indictment. 

THE COURT: That is my feeling. You should have raised this juris- 
dictional question of the validity of this warrant at the time you knew you 
were going to be brought here; did you not? 

THE DEFENDANT: Yes, sir. The Marshal executed the warrant on 
the 16th of May. On that day I was sentenced in the Pittsburgh courts for 
a state charge. I was remanded to the county jail for one year. I stayed 
there twelve days believing I was doing time for the State of Pennsylvania. 
On the morning of the 28th two Deputy Marshals came to the jail and took 
me out, handcuffed me. I asked them where they were taking me, and I 
asked to be brought before a Commissioner or Judge or somebody, and 
they said I didn't rate one. They said, ''We are taking you back. If you 
are going to give us trouble, we can be tough, too." 

THE COURT: You were in the State Penitentiary then? 

THE DEFENDANT: Yes, sir. Apparently when the charge was drop- 
ped or something. I was turned over to the Federal Marshal. 

* * * * * *£ *X 

MR. PERNA: There was an outstanding warrant for conditional re- 
lease violation at the time he was at Pittsburgh and there was also the war- 
rant out for embezzlement charge at the time he was up in Pittsburgh. Now, 
I did make the motion to exclude the oral and written evidence under Rule 40 
and Rule 5 of the Federal Rules of Criminal Procedure. 

THE COURT: This motion comes too late. I deny it. 


(End of Bench Conference) 
x * * * * * ££ 


MR. PERNA: The defendant will take the stand. Whereupon, 
DAVID L. CONNERS 
called as a witness on behalf of the defendant, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
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BY MR. PERNA: | 
Q. State your name to the Court, please. A. David Conners. 
MR. McINTYRE: Before you proceed, I believe there is a witness 
in the room. I would like the witness to go back to the witness room. 
BY MR. PERNA: : 
Q. State your name, please? A. David Conners. 
Q. Now, directing your attention to April 16th, were ton put under 
the custody of any officers? A. April 16th I was in custody of the Pittsburgh 
Police. 





Q. Will you tell the Court what the circumstances were for your being 


brought into custody by these particular officers? A. At noon, on April 15th, 
' I was charged with the Uniform Arms Act and the possession of firearms. 
THE COURT: Speak up, please. 
THE DEFENDANT: I was arrested and remanded to the precinct. 
_ I stayed there for until late in the afternoon of the 18th. During that time I 
| Was questioned by the Pittsburgh Police, also agents of the F. B. I. 
BY MR. PERNA: | 
Q. All right. Directing your attention to February 7, 1958, were you 
at that time employed by the Phelps-Roberts Corporation? A. I was. 
Q. Will you tell the Court what happened on that day?) A. I went to 
_ work at eight o'clock as usual. About 9:30 the Office Manager gave me two 
checks or three checks to take to the bank to cash for the payroll. I went 
to the bank. | 
MR. McINTYRE: Your Honor, Government counsel cannot hear this 
witness. : 
THE COURT: This is your case, Mr. Conners. You will have to speak 
' up so that counsel can hear you and all the jury may hear you. 
THE DEFENDANT: At 8:00 o'clock on the morning of February 7th, 
| I went to work as usual. I worked until about 9:30 in general office work, 











_ which I was hired to do, when the Office Manager gave me some checks to 
| take to the bank to pick up the payroll, the cash payroll. I went to the bank 
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and cashed the checks and the teller gave me the money. It was around 
$8,500, and I went out of the bank. I went back down the street to catch 
a streetcar, my usual means of transportation. I used to do that every morn- 
ing about the same time. It was raining that morning so I stopped in front 
of a store under the awning to wait for the streetcar, and I was watching the 
window display and two men come up behind me and robbed me, and after 


that I got panicky and instead of reporting it to the police I left town. 
BY MR. PERNA: 
Q. You say two men came up to you and took the money from you? A. 


Yes. — 

MR. PERNA: Now, I have no further questions for the defendant un- 
less he wants to volunteer other evidence. 

THE COURT: Is there anything in addition to what you have said that 
you would like to tell this jury? 

THE WITNESS: Yes, I would like to on my incarceration in Pittsburgh. 
I confessed to the Federal Agents up there, it is true. I was held for three 
days or better in a jail cell and received two meals a day. I wasn't allowed 
to wash and change my clothes. I had no matches. I wasn't allowed to shave 
or anything. The agent came down there every day, 16th, 17th and 18th, and 
questioned me, first about one thing and about another, and alternately about 
this embezzlement charge. 

THE COURT: Speak up. 

THE WITNESS: So he didn't threaten me, not in the sense you would 
take a threat. He did hint, though, I had an extensive police record, and 
because I do I was subject to the habitual criminal law of Pennsylvania, which 
he said they had. 

MR. McINTYRE: I can't hear this witness. 

THE COURT: I have admonished you several times, sir. This is your 
case you are trying to sell to the jury. If you want to do that, please do it 
audibly so we can all hear you. 

THE WITNESS: He hinted, I would say, that if the Pittsburgh authorities 
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_ knew I was wanted in the District of Columbia, and they had a pretty good 
case against me here, that they would probably either let me off completely 
| or go easy on me, be lenient with me. So I gave them a confession in this 
statement. 

MR. McINTYRE: Is that all? 

THE WITNESS: That is all. 

CROSS EXAMINATION | 
BY MR. McINTYRE: | 
Q. Are you David Lorenzo Conners? A. I am David Conners. 





Q. That was convicted of housebreaking and larceny on November 
| 23, 1951 in the District of Columbia? A. Yes, and also in 1954. 
Q. I will ask you the questions. You answer. Were you convicted of 
this house breaking and larceny in 1951? A. No, I pleaded guilty to 
it, really. | 
Q. You pleaded guilty? A. Yes, I did. | 
Q. Are you the same David Lorenzo Conners that was convicted of 
_ housebreaking and larceny January 7, 1955? A. I pleaded guilty of that, 
also. 
Q. You pleaded guilty. Are you the same David Lorenzo Conners 
| that was convicted of burglary July 10, 1945? A. No, I pleaded guilty to 
that. 


Q. You pleaded guilty out at Long Beach, California? A. That is 


right. 
Q. Are you the same David Lorenzo Conners that was convicted of 

_ housebreaking and entering and larceny in Maryland? A. I pleaded guilty 

of that, too. | 
Q. That was in 1949? A. That is right. 
Q. Now, Mr. Conners, these two men that robbed you after you had 

all this money or close to $8,500, what did they look like? I only saw 





one of them. : 
Q. How do you know there were two then? A. I presume a were 


two. 
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Q You don't know there were two, do you? A. Let me put it this 


way, somebody put the briefcase out of my hand while the other one had 
two hands on me. 
Q. What did he look like? A. The one that grabbed me or the one 
I saw? Five foot nine or ten, a few inches shorter than me. 
Q. What else did he look like? A. Stocky build, a man about 40 or 
45, somewhere in there, I would say. 
Q. Anything else you noticed about him? A. Yes, he wore glasses. 
He wore a topcoat and he wore a hat. 
Q. Now, what did you do when they grabbed this briefcase from you? 
A. I didn't do anything. 
Q. You didn't do anything? A. No. 
. You didn't yell? A. No. 
. Didn't scream? A. No. 
. Didn't report it to the police? A. No. 
. You left town, didn't you? A. That is right. 
. Infact, you never reported this to the police? A. No. 
Q. You never reported it to anybody? A. No. 
Q. This is the first time anybody has ever heard this, isn't it? A. 
I believe so outside of my attorney and you. 
Q. Yes. Now, when these F. B. I. agents were up there, Officer 
Stevens, you know him, don't you? A. Agent Stevens, yes, I know him. 
Q. He is a courteous officer, isn't he? A. Yes, he was courteous. 
Q. Very kind, isn't he? A. Yes, he treated me all right. 
Q. He never said anything rough to you? A. No, he didn't threaten 
me with no physical violence. 
Q. That is right. He said he just wanted to know about this payroll, 
didn't he? A. Yes, I believe he did. 
Q. You told him, ''Well, I can hardly deny it''? A. No, I didn't. 
Q. You deny saying that? A. I certainly do. 
Q. You heard Officer Stevens say that from that stand, didn't you? 
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A. Yes. 
Q. He was testifying under oath. A. I know. 


Q. You say what he said was untrue? A. If he said I said, "I can't 


deny it,’ I say it is untrue. 
Q. Well, two days later you gave him a complete statement, didn't 
you, a written statement? A. That is right. 
Q. Which stated that you did take this payroll from the Phelps-Roberts 
Corporation? A. Yes. 
Q. Isn't that right? A. Yes, I told him that. ! 
Q. On that day he was courteous to you, wasn't he? A. He was a 
little upset that day. : 
Q. Who was? A. Agent Stevens. 
Q. There were other people in the room, were there not? A. Yes, 





there were. 
Q. You didn't ever say anything out loud to anybody that somebody 
is abusing you? A. Well, I can't say that he abused me. 
Q. No, he didn't abuse you. A. Not physically, no. 
Q. Well, what did he do? A. He told me I was being admitted to the 
jail. This was in the afternoon, too, incidentally, not in the morning, because 
if you want to check the records you will find I wasn't admitted before four 
p.m. on the 18th of April. 
Q. What were you going to say now? A. He said he saw me being 
admitted to the jail. He was down the street, and he saw me going into the 
jail, and he came running back up there, and the first thing he said to me 
was, "What is this I hear about you giving the Pittsburgh Police a copy of 
your itinery?"' or something like that. That was all. He was very upset 
about it. He acted like I had done something I hadn't told him about. 
Q. Well, let me ask you this, Mr. Conners, before you stated anything 
to Officer Stevens on the date of April 18th, at the Allegheny County Jail, you 
said that you were making a voluntary statement, isn't that right? A. That 





is right. 
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Q. That is right. And he told you at that time that anything you told 
him would be used against you in a court of law, isn't that right? A. That 


is right. 


Q. And, of course, from your past experience you know that, isn't 
that right? A. Yes. 

Q. Anything you say can be used in a court of law? A. That is right. 

Q. And you were well aware of that, weren't you? A. Yes. 

Q. Isn't that correct, Mr. Conners? A. I had alterior (sic) motives in 
making that statement. 

Q. Just answer the questions now. Isn't that true, you knew that any- 
thing you told that agent or anything you said could be used against you when 
you were brought to trial? A. Sure, tell him my name and use that. 

Q. That is right. You didn't even have to tell him your name, did you? 
A. No. 

Q. But you did? A. Yes. 

Q. Didn't he tell you also you could have the services of an attorney 
if you wanted right there at that time? A. Yes. 

Q. He did, didn't he? A. Yes. 

Q. You didn't ask him to have an attorney brought in, did you? A. No. 

Q. You didn't think it was necessary? A. I didn't have the funds for an 
attorney. 

Q. Well, you could have asked him about that. He said you could have 
an attorney. A. You know as well as I do what his answer would be. 

Q. Did he tell you that you could have an attorney? A. Certainly. 

Q. But you didn't want one at that time? A. Yes, I wanted one. 

Q. Did you tell him you wanted one? A. No, I didn't. 

Q. You didn't tell him you wanted one? A. I did it mostly to get him 
off my back. 

Q. He was on your back? A. That is right. Three days in a row he 
came around to see me. 

Q. You heard Officer Stevens say he wasn't there on the 17th, didn’t 
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you? A. I heard him say that. 





Q. So you are saying that Officer Stevens was not telling the truth 


about the 17th, is that what you are saying now? A. Yes, I 


Q. Now, in this long statement that you gave the officers, what you 


put in here is true, isn't it? A. Some of it is true. 





Q. Some of it is true. Well, a good part of it could be true, isn't 


that right, Mr. Conners? A. Let's see some of it, yes. 


Q. What do you remember that is in this statement that is true? Why 


don't you tell us? A. The traveling part, that is true. 


Q. All that is true. A. I didn't take the money. That is not the true 


part. 


Q. Where did you get the money to go from here to New York, from 
New York to Chicago or to Philadelphia, from Philadelphia to Chicago, and 
Chicago to St. Louis, from St. Louis to Chicago, from Chicago to San Fran- 
cisco, from San Francisco to Los Angeles, from Los Angeles to Phoenix, 
from Phoenix to St. Louis and from St. Louis up to Cedar Rapids, Iowa, and 


back to Chicago; where did you get the money for that? A. 


of that. 


of mine. 
Q. Who is your friend? A. Warren Briggs. 
Q. Is he here now? A. No, he is not. 
Q. Did you subpoena him for this trial? A. No. 








I borrowed some 


Q. Who did you borrow itfrom? A. I borrowed some, I said. A friend 


Q. How much money did you borrow from him? A. got somewhere in 


the neighborhood of $500 from him. 
Q. He is not here at the trial, is he? A. No. 


Q. You didn't think it was worthwile to have him down here? A. Heis 


in jail in Pittsburgh. 


Q. Oh, he is in jail in Pittsburgh? A. That is right. 


Q. Well, now, do you know that a Jetstream Airline ticket from Chicago 


to San Francisco would run close to $300. A. No, it isn't. 
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Q. You don't know that. Tell us how much it did cost? A. $132. 

Q. And how much does it cost then to fly down from San Francisco 
to Los Angeles? A. Oh, I don't remember. I think around forty dollars. 

Q. How much does it cost then to go to Phoenix? A. I spent about 
fifteen or twenty dollars. 

Q. How much does it cost to stay at these various high-classed hotels 
that you were staying at? A. Less than a hundred dollars a week. 

Q. What? A. I say I spent less than $100 a week at hotels. 

Q. You were working during this time? A. No. 

Q. You weren't working at all, were you? A. No. 

Q. You didn't work from the time you left the District of Columbia 
on February 7th until you were arrested in Pittsburgh? Isn't that right? A. 

That is correct. 

Q. And all you had, according to your own testimony now, which isn't 
corroborated, is that you borrowed $500, is that right? A. I had more than 
that. 

Q. Where did you get the money? A. When I left the city I had $300 
of my Own money. 

Q. Where did you get that? A. I had made it gambling. 

Q. You made it gambling. Where do you gamble? A. Where? 

Q. Where were you gambling?! Where is the address? A. I don't 
know what the address is. 

Q. You don't remember what the address is. Who were you gambling 
with? : A. People I know. 

Q. Who are they? A. People from Southeast. 

Q. What are their names? A. Mostly I know them just by first name or 


by sight. 

@. And where is the address? A. I don't know the address. 

Q. Well, you went there, didn't you? A. Iknow where itis. I don't 
know the address. 

Q. You could have gotten it, couldn't you? A. Yes, if I had needed it. I 
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didn't need it. I wasn't going to write any letters there. 
Q. What were you playing when you won all this money? A. Poker. 
Q. Poker? A. Also on dice. 
Q. Or shooting dice? A. Also on the horses and the numbers, too. 
Q. Any more sources? A. No, that is about all. 
Q. Now, Mr. Conners, you did work for the Phelps-Roberts Company 

_ on the date of this -- you were their servant and employee, were you not? A. 





I was an employee, yes. 

Q. And on that particular day when you made application for this corpo- 
ration, you filled out something in writing, did you not? A. : Yes, sir. 

Q. And you didn't tell Phelps-Roberts or you didn't tell the company 
that arranged for your employment that you had been convicted of four dif- 
ferent felonies within the last ten years, did you? A. No, they didn't ask me 
either. 

Q. You didn't think that was important, did you? A. I knew if I told 
' them I wouldn't have gotten the job. | 

Q. And then when you went to work actually for Phelps-Roberts, you 
didn't tell Mr. Salesky that you had been convicted of these offenses ? A. No, 


sir. 


Q. Or you had ever had any criminal record? A. No. AsI said before, 
I would never have gotten the job if I had. | 
Q. That is probably true. A. I know thatit's true. | 
Q. Now, this signature contained on here is yours, is it not? A. I made 





the statement. I signed the statement. 

Q. And you make the statement here in the last two siutoncoe: "T have 
read this statement consisting of this and one other page, and it is true. David 
Conners." You say that, don't you? A. At that time. : 

Q. When you said it, it was the truth, wasn'tit? A. No. 

* * * * * * * * | 
JUDGE'S CHARGE TO THE JURY 
THE COURT: Ladies and Gentlemen of the Jury: The defendant David 
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L Conners isbeforethis Court and this jury charged with a criminal offense, 
to wit, embezzlement. It is now your duty to determine whether or not he is 
guilty or not guilty of the charge on which he is now being tried. As I may 
have had occasion, or perhaps not myself but some other judge may have had 
occasion to remind you, it is my duty to instruct you as to the law that is ap- 
plicable to this case, and you are bound and obligated to follow the Court's 
instructions as to the law. That is, you are not allowed under your oaths to 
set up some standard of your own. The law as I give it to you now is the law 
by which you must be bound in your determination of this case. I want to ad- 

vise and instruct you, ladies and gentlement of the jury, that you and 
you alone are the sole judges of the facts and must determine all of these 
facts for yourselves according to the evidence presented in this case without 
regard to the opinions of counsel or of anyone else. Counsel have argued this 
case to you. You are instructed that the only legitimate purpose of argument 
is to aid you in your determination of the truth. The Court may, if it chooses 
to do so, comment on the facts and the evidence in order to assist you in ar- 
riving at its conclusions. However, I do not deem it necessary to do so. You 
have sat here. You have listened to the evidence just as Ihave. I feel that 
you are certainly equally competent with me to determine the facts for your- 
selves. In any event, were I to comment on the evidence, any comments that 
I might make would not be binding upon you. You could disregard them entir- 
ely. So therefore if I should make any comments you needn't attach to them 
only such weight as you deem to be wise and proper, because, as I have told 
you before, the final decision of the facts, ladies and gentlement, is entirely 
in your province and rests solely with you. 

Now, the mere fact that the defendant is charged with a crime and that 
he has been indicted is no indication that he is guilty. The indictment is noth- 
ing more than the charging instrumentality by means of which the orderly pro- 

cesses of the Court are brought into being. It is merely the orderly 
process by which a defendant proceeds to trial. Indictment in itself is not evid- 


ence. The only function of the indictment, therefore, is, and its only purpose 
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is to bring this defendant before this Court and to place him on trial. The 
law is that it is incumbent upon the Government to prove the defendant guilty 
beyond a reasonable doubt. The defendant in a criminal case is presumed to 
be innocent and the burden of proof is on the prosecution to prove him guilty 
beyond a reasonable doubt. Unless the Government sustains this burden of 





proof and does prove to you beyond a reasonable doubt that the defendant 
committed every element of the offense, you must find him, of course, not 
guilty. Beyond a reasonable doubt, of course, is not meant beyond any doubt. 
It means the doubt that is based upon reason, upon the thinking mind, a doubt 
for which you can give a reason to yourselves, not any whimsical or capri- 
cious reason or conjectural reason. It is a doubt which is reasonable in view 
of all of the evidence, and which after an impartial comparison and considera- 
tion of all the evidence you can candidly say that you are not satisfied with the 
defendant's guilt, you then have a reasonable doubt. But if after such impar- 
tial comparison and consideration of all of the evidence, you can truthfully say 
that you have an abiding conviction of the defendant's guilt, such as you would 
be willing to act upon in the more weighty and important matters relat- 
ing to your own affairs and your own common everyday lives, then you have no 
reasonable doubt. You noticed that I used the words "abiding conviction.” 


That means a conviction that will remain with you not for the hour, not for the 





night, but will remain with you for the rest of your lives. 
In determining whether the Government has established the charge 
against the defendant beyond a reasonable doubt, you will consider and weigh 
the testimony of all the witnesses who have testified before you. You are the 
sole judges of the credibility or the believability of the witnesses. In deter- 


mining whether to believe the testimony of any witness and in weighing the 





testimony of any witness, you may consider his demeanor upon the stand, his 
manner of testifying, whether he impresses you as having an accurate memory 
and recollection, whether he impresses you as a person who is inclined to tell 
the truth, and you may also consider the fact whether the witness has any inter- 
est in the case, in the outcome of the case, that is, in determining what weight 
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you should attach to it. You may take into consideration the defendant's 


hopes and fears. If you find that any witness wilfully testified falsely as to 


any material fact, you are at liberty, if you deem it wise to do so, to disre- 
gard the entire testimony of such witness. As I told you at the opening of these 
remarks, the charge against the defendant is that of embezzlement. 
Embezzlement is defined in the law as follows: "If any agent, attorney, 
clerk or servant of a private person or co-partnership shall wrongfully con- 
vert to his own use or fraudulently take, make away with, or secrete with in- 
tent to convert to his own use anything of value which shall come into his pos- 
session or under his care by virtue of his employment or office, he shall be 
deemed guilty of embezzlement."' In order to be guilty of embezzlement in 
this case, it must appear to your satisfaction beyond a reasonable doubt that 
the defendant received in his possession money belonging to his employer 
and that the defendant wrongfully converted that money to his own use. 
Further, in order to be guilty of embezzlement there must have been 
an intent on the part of the defendant to convert the money to his own use 
without the consent of the owner. In order to justify a conviction of embezzle- 
ment, the law requires proof of an evil mind, capable of intentionally commit- 
ing the offense. The intent need not be proved directly. The jury may infer 
the intent from circumstances of the case as disclosed by the evidence, or 
from the nature of the conversion itself. The specific charge against the de- 
fendant is that while employed by the Phelps-Roberts Corporation, David L. 
| Conners did wrongfully convert to his own use and fraudulently took and 
secreted with intent to convert to his own use $7,969.47 in money, of the money 
and property of Phelps-Roberts Corporation, a body corporate, which money 
and property had come into the possession and under the care of David L. 
Connors by virtue of his employment as agent, clerk and servant of Phelps- 
Roberts Corporation, a body corporate. If you find that all of the elements 
of the charge as I have defined them to you are proven beyond a reasonable 
doubt as I have defined reasonable doubt to you, you may find a verdict of guilty. 
Otherwise your verdict must be not guilty. As, of course, you know, in Federal 
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Courts your verdict must be by unenimous vote. As you co in all other 
cases in which you have sat take this matter, ladies and gentlemen of the 
jury, and consider it deliberately, intelligently, in the light of the instruc- 
tions I have given you and in the light of your own common experience in 
the everyday affairs of life, using the same common sense and intelligence 
that you would employ in determining any other important matter that you 
may have occasion to decide in the course of your everyday life. Now, 
ladies and gentlemen of the jury, you may now retire. Upon reaching the 
jury room, first select a foreman from among your number, and select a 
good one, who will preside over your deliberations with decorum and then 


prcceed to deliberate. 


* * * * * *€ * 


THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a ver- 





dict ? 
THE FOREMAN: We have, sir. | 
THE DEPUTY CLERK: What say you as to the defendant David L. Con- 
ners? | 


THE FOREMAN: Guilty as charged. 
* * * * * * * X 


[ Filed November 6, 1958] 

On this 6th day of November, 1958, came the attorney of the United 

States; the defendant in proper person and by his attorney John B. Perna, 
Esquire; whereupon the jurors of the regular Petit Jury panel serving in 
Criminal Court No. seven, being called, are sworn upon their voir dire; 
and thereupon comes a jury of good and lawful persons of|the District of 

Columbia, to-wit: 


. Tilda A. Coryell . William T. Hale 

. John J. Cullinane . Audrey L. Rogers 

. Minnie M. Carson . Joseph Rosenberg 

. Samuel F. Claubaugh . Margaret W. Schautz 
. Elizabeth C. Clark . Nicholas Girardi 

. Doris E. Faber . Samuel L. Albury 
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who are sworn to well and truly try the issue joined herein; whereupon the 
Court directs the calling of two alternate jurors and Edward H. Martin and 
Ollie L. Martin being called, are sworn to well and truly try the issue joized 
herein; whereupon the motion of the deft. to exclude oral and written confes- 
sion of defendant, out of the presence of the jury, is filed, heard and denied. 
After hearing the evidence and instructions of the Court, the alternate jurors 
are discharged and the jury retires to consider their verdict. The jury returns 
into Court and upon their oath say that the defendant is guilty as indicted. The 
case is referred to the Probation Officer of the Court and the defendant is re- 
manded to the District Jail. 


; By direction of 
Present: /s/ Edward P. Murphy 


Presiding Judge 
United States Attorney ae 
By Fred McIntyre Criminal Court # 7 


Assistant United States Attorney 
Lorraine Strobel, Official Reporter 


Washington, D.C. - Friday, November 14, 1958. 
The defendant herein appeared before the Honorable EDWARD P. 
MURPHY, a judge in the United States District Court, at 9:58 a.m., to be 
sentenced. 
APPEARANCES: 


JOSEPH A. LOWTHER, Esq., 
Assistant U. S. Attorney, 
for the Government. 


JOHN B. PERNA, Esq., 
for the defendant. 


SENTENCE 
; THE COURT: I have read the report and recommendation of the pro- 
bation officer. Do you, Mr. Conners, have anything to say before the pro- 
nouncement of judgment or does your attorney have anything to say on your 
behalf? 
MR. PERNA: Well, the defendant does comes from a respectable fam- 
ily. His mother is a resident of the District of Columbia and has been for a 


number of years, and I ask Your Honor to be as lenient and merciful as pos- 
sible. 
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THE COURT: Do you have anything to say, Mr. Conners? 
THE DEFENDANT: No, sir. I can only repeat what I said at my trial, 
that I am not guilty. 
THE COURT: In other words, you want to repeat what you said at the 


trial of your case? | 
THE DEFENDANT: I said that is all I can say is that I am not guilty. 
THE COURT: In Criminal No. 416-58, the Court sentences the defen- 
dant, David L. Conners, to be incarcerated for a period of not less than five 
years and not more than ten years in a penal institution to be designated by 
the Attorney General or his authorized representative. : 
MR. LOWTHER: Your Honor, may we approach the bench before the 
defendant leaves? | 
THE COURT: Yes. 
(At the bench:) 
MR. LOWTHER: Your Honor, unless this is a narcotics conviction 
under the Indeterminate Sentence Law -- you say the sentence is not less 
than five or more than ten -- I am afraid the sentence is not valid. Under 


the District Indeterminate Sentence Law, the minimum may not exceed one- 


third the maximum, not less than three nor more than nine, not less than 


five, more than fifteen. | 
THE COURT: Make it not less than three and TOne than nine. 
MR. LOWTHER: That would be valid, Your Honor. 
(In open Court:) | 
THE COURT: My attention has been called to your Indeterminate Sen- 

tence Act here. So, therefore, I will resentence you. Whereas the Court has 

the power to impose a lesser sentence, it does not have the power to impose 

a larger sentence. In Criminal No. 416-58, the Court sentences the defendant, 

David L. Conners, to be incarcerated for a period of not less than three years 

and not more than nine years in a penal institution to be designated by the 


Attorney General orhis authorized representative. 
* * * * * * * KX 
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[ Filed November 6, 1958 | 
DEFENDANT'S PRAYER NO. 3 

The jury is instructed that they should reject the alleged admissions 
made by the defendant, if upon the whole evidence they are satisfied that these 
admissions were not voluntarily made by the defendant. Admissions, not the 
result of purely voluntary mental action should be excluded. The jury must 
first determine if the statements were in fact made by the defendant; then you 
must determine the voluntariness of the statements, taking into the considera- 
tion the mental condition of the defendant at the time of the alleged giving of 
the statements. That the defendant was not threatened, a struct (sic) or 
promised leniency does not necessarily satisfy the requisited of voluntari- 
ness in admissions. An admission may be involuntary if circumstances what- 
ever the nature, are such as make it the result of the subjection of the will of 
the one admitting to that of another. 


JUDGE 
McAffee v. U.S. 70 App. D.C. 142 


[Filed November 18, 1958] 
On this 14th day of November, 1958 came the attorney for the government 


and the defendant appeared in person and by his counsel, John B. Perna, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of not 
guilty and a verdict of guilty of the offense of 

Embezzlement 

_As charged, and the Court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment for 
a period of 

Three (3) years to Nine (9) years. 
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IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and that 


the copy serve as the commitment of the defendant. 


/s/ Edward P. Murphy, 


United States District Judge. 


[Filed November 25, 1958] 


NOTICE OF APPEAL 





Name and address of appellant: David Conners, 3028 Alabama Avenue, 


Southeast, Washington, D. C. 
Name and address of appellant's attorney: Pro Se. 
Offense: Embezzlement (Title 22, Section 1202, D.C. 


: 


Concise Statement of Judgement (sic) Or Order: Convicted of above offense. 


Name of institution where now confined if not on bail: 
19th Street, Southeast, Washington, D. C. 

I, David Conners, the above named appellant, hereby 
States Court of Appeals for the District of Columbia Circui 
stated judgement . 

/s/ David Conners 


D. C. Jail, 200 - 





appeal to the United 
t, from the above 


David Conners (Appellant) Pro Se 


Dated: 11-20-58 








